
 

 

How specific must the Tribunal be, when making 
health and social care recommendations? (VS v 
Hampshire CC) 

This analysis was first published on Lexis®PSL on 31 January 2022 and can be 
found here (subscription required).  

Local Government analysis: An analysis of the Upper Tribunal (UT)’s recent decision as to 
the level of specificity required by the First-Tier Tribunal (FTT), when making Health/Social 
Care recommendations pursuant to the FTT’s extended powers, in appeals concerning 
Education, Health and Care Plans (EHC). Written by Hannah Lynch, barrister, St Pauls 
Chambers. 

VS and RS v Hampshire County Council (Special educational needs) [2021] UKUT 187 
(AAC) 

 

What are the practical implications of this case?  

This case considered the powers given to the FTT by the Special Educational Needs and 
Disability (SEND) (First-Tier Tribunal Recommendations Power) Regulations 2017 (the 
Recommendations Regulations), SI 2017/1306, to make recommendations in respect of the 
health and social care provision to be specified in an EHC Plan. Since this decision was 
made, the government has decided to retain the ‘National Trial’ powers and such cases are 
now known as ‘extended powers’ cases. The Recommendations Regulations, SI 2017/1306 
continue to apply, so the findings of the UT in this case will be applicable to all extended 
powers cases going forward. FTT panels will not be expected to make recommendations 
with the same degree of specificity as the orders they make about educational provision, but 
their recommendations must nonetheless be clearly stated so as to avoid further disputes 
between the parties as far as possible.  
 

What was the background?  

The First-Tier Tribunal appeal concerned the required educational and social care provision 
for K, a 12-year old child with ASD, ADHD and challenging behaviour. The FTT was asked 
by the appellants to (inter alia) make recommendations as to the social care provision that K 
should receive. The FTT recommended a lump sum payment to K’s parents to fund carers 
for part of each week, up to October 2020 half term. The appellants submitted that the FTT 
recommendation was either perverse (because Social Care provision beyond that date was 
undoubtedly required) or unlawful, for failing to specify what should happen after October 
2020.  
 

What did the court decide?  

Whereas orders made by the UT in relation to educational provision created an enforceable 
right to the special educational provision detailed therein, the Recommendations 
Regulations, SI 2017/1306 only allowed the FTT to make recommendations in relation to 
health and social care provision. With sufficient justification, health or social care authorities 
could choose not to follow a recommendation at all (para 36). Existing authorities on the 
degree of specificity required when describing educational provision, could not ‘simply be 
read across to apply to the exercise of the recommendations power’ (para 49). There were 
dangers in requiring too much from the FTT before it could make a lawful recommendation 
(para 55). The FTT had not had sufficient information to make any recommendation as to 
the Social Care provision K should receive after October half-term 2020, but should have 
recommended a review to take place after that date (para 57). The FTT had not done so. To 
that limited extent, the FTT had erred in law.  
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Case details 
 

•  Court: Upper Tribunal (Administrative Appeals Chamber) 
•  Judge: Upper Tribunal Judge Ward 
•  Date of judgment: 4 August 2021 
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