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J U D G M E N T 



1. MR JUSTICE SPENCER:
This is an appeal against sentence brought by leave of the single judge.

2. On 17 July 2019 in the Crown Court at Kingston-upon-Hull, the appellant, who is now
34 years old, pleaded guilty to an offence of commercial burglary.  The case was

adjourned for the preparation of a psychiatric report.

3. On 11 September 2019 the appellant was sentenced by His Honour Judge Tremberg to 30 

months' imprisonment.  The judge afforded the appellant credit of 25 per cent for his
guilty plea which had been entered at the plea and trial preparation hearing.

4. On behalf of the appellant, Miss Pencheon submits that the judge should have allowed
full credit of one-third for his guilty plea, even though it was not indicated in the

magistrates' court in view of the particular circumstances.  That was the ground on
which the single judge granted leave.

5. Miss Pencheon did not initially seek to pursue the other ground of appeal on which the
single judge refused leave, which was that the judge's starting point of 40 months after
trial was manifestly excessive.  However, neither the sentencing judge nor the single

judge had the advantage of the most recent guidance from this court in the case of PS and
others [2019] EWCA Crim. 2286, handed down on 20 December 2019, which potentially

has an impact on the level of sentence in the present case.  Having been made aware of
that authority, Miss Pencheon applies this morning for leave to pursue the other ground
as well, which technically requires an extension of time to renew that ground.  We grant

that application and she has leave to argue that ground too. 

6. The appellant has an appalling record for offences of burglary and in particular

commercial burglary.  He has received several significant sentences in the past.  This
offence was committed only nine days after he had been released from prison, albeit that

was not a sentence following conviction but a period of five-and-a-half months he had
spent on remand in prison for an earlier alleged offence of burglary which he always
strenuously denied and which in the event was not proceeded with.

7. It is plain that on his release he was in a poor state emotionally and suffering from 
moderate depression for which he sought professional help.  Whilst he had been on

remand, a cousin to whom he was close had been killed in a road traffic accident which
added to the appellant's difficulty in coping on release.  His partner of longstanding, who

has stood by him throughout, was also imminently expecting their first child together.  It
was to the appellant's credit that he sought the help of his General Practitioner, in
circumstances which we shall explain in more detail.  In the event, however, the

appellant turned instead to his familiar pattern of behaviour, commercial burglary.



8. Just after midnight on 12 June 2019 the appellant broke into the premises of Fone World

in King Edward Street, Hull.  The owner of the premises was alerted by an alarm and by
CCTV footage he was able to access on his mobile phone.  He immediately contacted

the police.  He attended the premises himself and, when he was some five metres away,
raised the shutters.  He then saw the appellant attempting to leave by the back door.
There was no physical confrontation, which is an important feature.

9. The police were very soon on the scene.  The appellant was arrested in a nearby
alleyway in possession of a bag containing cash and phones.  He immediately admitted

that the bag was from the shop.  In fact, what had happened was this. Having forced his
way into the premises the appellant had broken into the safe, using a crowbar he had

brought with him.  He had stolen £4,600 in cash from the safe.  He had also broken into
one of the cabinets and stolen a large number of phones worth around £5,000.  There
was also substantial damage caused to the premises to the value of £2,500.

10. In interview, the same day, the appellant made full admissions although he claimed that
he had not been aware that the store was in fact a phone shop because he had broken in

from the rear, something which the prosecution did not accept.

11. There was a victim personal statement from the owner of the premises who described the

significant financial impact of this burglary on the business, even though the stolen
property and cash had been recovered.  He had not been able to sell the phones until the

case concluded at court and that had affected his balance of stock.  The repairs to the fire
door, the display cabinet and the safe were a large expense and because the safe was out
of commission for a while, cash had to be collected daily, creating more expense and

inconvenience.  It was the first burglary the owner had suffered at these premises and he
had been left shocked and depressed until he came to terms gradually with what had

happened.

12. The appellant had 31 convictions for a total of 76 offences.  There were 27 offences of

commercial burglary on his record.  His most recent burglary conviction was an offence
committed in January 2017 for which he was sentenced on 24 April 2017 to a term o f 28 
months' imprisonment following a guilty plea.

13. There was no pre-sentence report, nor was any such report necessary, but there was a
psychiatric report which documented the history of the appellant's depressive disorder

which had developed in particular over the last three to four years.  The appellant had
described to the psychiatrist the traumatic childhood he had endured, having been

abandoned by his mother almost at birth.  He had been introduced to criminality at a
very young age by his uncles who were burglars They took him along on burglaries when
he was very small, using him to go through windows.  Over the years he had tried to



manage his distress by taking illicit substances and by self-harming.  He was suffering 
from a mental and behavioural disorder, secondary to polysubstance misuse, and an 

emotionally unstable personality disorder.  None of these conditions in the opinion of the 
psychiatrist required detention and treatment in hospital.  The psychiatric report, we 

should say, had been obtained after he had entered his guilty plea, although one of the 
issues which the psychiatrist addressed was fitness to plead which, of course, was 
established. 

14. The medical records confirmed that following the appellant 's release from his period on
remand on 3 June, he was seen by his GP the next day on 4 June.  He was talking of

suicide and was in a state of some distress.  He had attended the GP with his partner who
was very concerned about his condition.  The GP referred him to the Crisis Team but

there was a delay that day in contact being made, although the GP persisted for an hour or
two at least.  In the end, the appellant and his partner were advised by the GP to go home
and attempt to make contact themselves.  It seems that the appellant did try to phone the

Crisis team himself but could not get through that day.

15. On 5 June another GP was successful in making contact on the appellant's behalf and the

Crisis Team accepted the referral.  The team assessed the appellant over the phone,
speaking to him personally, and asked the GP to prescribe an antidepressant.  They also

advised the appellant to go to a named counselling service which could offer him grief
counselling, appropriate in view of the bereavement he had suffered.

16. The plan was that this would be reviewed in two weeks' time.  That plan was thwarted
by the commission of the burglary on 12 June. It seems that the precipitating factor for
the commission of the offence was that sadly the appellant and his partner had argued

that day and he had again become suicidal.

17. In his sentencing remarks, the judge described the appellant as a career burglar whose

adult life had been permeated by spells in prison where his attendance had been
something of a revolving door, as he put it.  The appellant's record was indeed a serious

aggravating feature.  It was plainly a Category 1 offence under the relevant Sentencing
Council Guideline and well up the range in Category 1 in view of his record.  The
starting point for Category 1 is two years, with a range up to five years.

18. The judge declined to give the appellant more than 25 per cent credit for his guilty plea.
He was not persuaded that there was any good reason why he should not have tendered

his guilty plea in the magistrates' court, the day after he had made admissions to the
police.  The judge took into account the appellant 's troubled childhood and the legacy of

problems which had dogged him throughout his youth and adult life.  He noted that his
offending over the years had mostly been committed against a history of substance abuse
and that he suffered from an emotionally unstable personality disorder characterised by



moderately severe depression.  The judge noted that the appellant's partner was standing 
by him and that she was eight months' pregnant.  The judge however took a starting 

point of 40 months after trial, reduced to 30 months for the guilty plea.  

19. In granting leave, the single judge said that the full court might be assisted by any

evidence of the reason why no plea was entered at the magistrates' court, the suggestion
in the grounds of appeal being that this was attributable to his mental state at the time of

that first hearing.

20. Miss Pencheon helpfully provided a further note for the court in the light of that

suggestion by the single judge. She quotes from the solicitors' file note of the proceedings
at the magistrates' court at the first hearing on 13 June, the day after the offence, so
within a matter of hours of the appellant making full admissions in his interviews as well

as admissions at the scene.

21. The file note records that the appellant was very down when he saw his solicitor at court.

He was saying he would kill himself.  He was saying there was no point in his being
represented.  They did discuss the evidence; the appellant said he was only going to

plead guilty if the court agreed to deal with him that day.  He was advised that in view of
his record the likely outcome would be a committal for sentence to the Crown Court, in
custody.  The appellant's partner was present at court on that occasion.  She was very

worried about the appellant's mental health and explained that he was due to see the
Crisis Team.  The appellant agreed in the end that he wanted to be represented but he

declined to enter a plea and he was duly sent that day to the Crown Court for trial.

22. Miss Pencheon has set out her submissions in writing in a very attractive and clear way

and, if we may say so, her oral submissions this morning have been excellent in their
structure and clarity, and a model of what such submissions should be.  She reminds us
that section 144 of the Criminal Justice Act 2003 provides that in determining what

sentence to pass on an offender who has pleaded guilty, the court must take into account
the stage in the proceedings for the offence at which the offender indicated his intention

to plead guilty and the circumstances in which this indication was given.  She reminds us
that the Sentencing Council Guideline on reduction in sentence for a guilty plea provides
at paragraph F1:

23. “Further information, assistance or advice necessary before indicating plea 

24. Where the sentencing court is satisfied that there were particular circumstances
which significantly reduced the defendant's ability to understand what was alleged

or otherwise made it unreasonable to expect the defendant to indicate a guilty plea
sooner than was done, a reduction of one-third should still be made."

25. Miss Pencheon submits that this test was met in the present case.  Alternatively, she



submits that the fact of his admissions in interview, and indeed at the scene before that, 
provided separate mitigation which according to the guideline should be taken into 

account in reducing the sentence before the separate reduction for the plea is applied.   

26. We think that there is force in these submissions.  This was an unusual case.  The

appellant was clearly in very poor emotional shape when he appeared at the magistrates' 
court.  He was evidently depressed and not thinking clearly.  He was being treated by

then for moderately severe depression.  There was never an intention to run a trial.
Indeed, by declining to enter a guilty plea immediately he was simply cutting off his nose
to spite his face.  We are satisfied there should have been a full reduction of one-third for

plea in these circumstances.

27. We have also considered the impact of the guidance subsequently given by this court in

the case of PS to which we have referred, in relation to the impact of mental disorder in
sentencing generally.  The appellant's explanation for breaking into the shop is that he

wished to steal in order to buy drugs to take in order to commit suicide.  Like the
sentencing judge, we do not find that a convincing explanation.  Offending on that scale
would not have been necessary to obtain drugs to commit suicide.  However, it is clear

that at the time of the offence the appellant was in the throes of a moderately severe
depressive illness which had some limited impact on his culpability.  The judge did

allude to that depressive illness and the psychiatric report.  However, it was capable of
amounting to a significant mitigating factor under the guideline reducing culpability.
We think that some further reduction in sentence should be made on that account.

Indeed, we think the judge might well have done so had the guidance in PS been
available to him.

28. Looking at the matters in the round, we take the view that the appropriate sentence here
would have been three years after trial, that is 36 months rather than 40 months .  Full

credit of one-third for plea was then appropriate in the circumstances we have explained,
bringing the sentence down to two years, rather than 30 months.

29. Accordingly, we allow the appeal. We quash the sentence of 30 months' imprisonment
and we substitute a sentence of two years' imprisonment.
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